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THI RD SUBSTI TUTE SENATE BI LL 5528

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senate Commttee on Human Services & Corrections (originally
sponsored by Senators Kohl, Long, Thibaudeau, Franklin, Patterson,
Fairl ey, Wnsley, Oke and Rasmussen)

Read first tinme 02/05/98.

AN ACT Relating to protecting children and vul nerable adults by
usi ng background checks; anending RCW 18.130.020; reenacting and
anendi ng RCW 18. 130. 040; adding new sections to chapter 18.130 RCW
creating new sections; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. The legislature intends to sinplify the
process of, and reduce the expense in, enploying health care
prof essional s by reducing unnecessary background checks and all ow ng
portability of information anong enployers of persons in the health
care field. The legislature also intends to reduce costs to the state
patrol by allowing a current background check on a person seeking a
health care professional credential to be used by nore than one

enpl oyer.

Sec. 2. RCW18.130.040 and 1997 ¢ 392 s 516, 1997 c 334 s 14, 1997
c 285 s 13, and 1997 c 275 s 2 are each reenacted and anended to read
as follows:

(1) This chapter applies only to the secretary and the boards and
conmmi ssions having jurisdictioninrelationto the professions |icensed
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under the chapters specified in this section. This chapter does not
apply to any business or profession not |icensed under the chapters
specified in this section.

(2)(a) The secretary has authority under this chapter in relation
to the follow ng professions:

(1) D spensing opticians |icensed under chapter 18.34 RCW

(11) Naturopaths licensed under chapter 18.36A RCW

(tit) Mdw ves licensed under chapter 18.50 RCW

(tv) Cecularists |licensed under chapter 18.55 RCW

(v) Massage operators and businesses |icensed under chapter 18.108
RCW

(vi) Dental hygienists |licensed under chapter 18.29 RCW

(vii) Acupuncturists licensed under chapter 18.06 RCW

(viii) Radiologic technologists certified and X-ray technicians
regi stered under chapter 18.84 RCW

(1 x) Respiratory care practitioners licensed under chapter 18.89
RCW

(x) Persons registered or certified under chapter 18.19 RCW

(xi) Persons registered as nursing pool operators under chapter
18. 52C RCW

(xi1) MNursing assistants registered or certified under chapter
18. 88A RCW

(xi1i) Health care assistants certified under chapter 18.135 RCW

(xiv) Detitians and nutritionists certified under chapter 18.138
RCW

(xv) Sex offender treatnent providers certified under chapter
18. 155 RCW

(xvi) Persons licensed and certified under chapter 18. 73 RCWor RCW
18. 71. 205;

(xvii) Persons registered as adult famly hone providers and
resi dent managers under RCW 18. 48. 020;

(xviii) Denturists licensed under chapter 18.30 RCW and

(xix) Othotists and prosthetists |icensed under chapter 18.200
RCW

(b) The boards and comm ssions having authority under this chapter
are as foll ows:

(1) The podiatric mnmedical board as established in chapter 18.22
RCW
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(1i) The chiropractic quality assurance conm ssion as established
in chapter 18.25 RCW

(ti1) The dental quality assurance comm ssion as established in
chapter 18.32 RCW

(iv) The board of hearing and speech as established in chapter
18. 35 RCW

(v) The board of examners for nursing hone admnistrators as
established in chapter 18.52 RCW

(vi) The optonetry board as established in chapter 18.54 RCW
governing |licenses issued under chapter 18.53 RCW

(vii) The board of osteopathic nmedicine and surgery as established
in chapter 18.57 RCWgoverning |licenses i ssued under chapters 18.57 and
18. 57A RCW

(viii) The board of pharmacy as established in chapter 18.64 RCW
governing |licenses issued under chapters 18.64 and 18. 64A RCW

(i1 x) The nedical quality assurance comm ssion as established in
chapter 18.71 RCW governing licenses and registrations issued under
chapters 18.71 and 18. 71A RCW

(x) The board of physical therapy as established in chapter 18.74
RCW

(xi) The board of occupational therapy practice as established in
chapter 18.59 RCW

(xi1) The nursing care quality assurance conmm ssion as established
in chapter 18.79 RCWgoverning |icenses issued under that chapter;

(xiti) The exam ning board of psychology and its disciplinary
commttee as established in chapter 18.83 RCW and

(xiv) The veterinary board of governors as established in chapter
18.92 RCW

(3) Inadditionto the authority to discipline license holders, the
disciplining authority has the authority to grant or deny |icenses
based on the conditions and criteria established in this chapter
((and)), the chapters specified in subsection (2) of this section, and
sections 4 and 5 of this act. This chapter also governs any

i nvestigation, hearing, or proceeding relating to denial of |icensure
or issuance of a license conditioned on the applicant’s conpliance with
an order entered pursuant to RCW 18.130.160 by the disciplining
authority.

(4) Al disciplining authorities shall adopt procedures to ensure
substantially consistent application of this chapter, the Uniform
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Disciplinary Act, anong the disciplining authorities listed in
subsection (2) of this section.

Sec. 3. RCW18.130.020 and 1995 ¢ 336 s 1 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "D sciplining authority" neans the agency, board, or conm ssion
having the authority to take disciplinary action against a hol der of,
or applicant for, a professional or business |icense upon a finding of
a violation of this chapter or a chapter specified under RCW
18. 130. 040.

(2) "Departnment” means the departnent of health.

(3) "Secretary" neans the secretary of health or the secretary’s
desi gnee.

(4) "Board" nmeans any of those boards specified in RCW18. 130. 040.

(5) "Comm ssion” neans any of the comm ssions specified in RCW
18. 130. 040.

(6) "Unlicensed practice" neans:

(a) Practicing a profession or operating a business identified in
RCW 18.130.040 without holding a valid, unexpired, unrevoked, and
unsuspended |icense to do so; or

(b) Representing to a consuner, through offerings, advertisenents,
or use of a professional title or designation, that the individual is
qualified to practice a profession or operate a business identified in
RCW 18. 130. 040, w thout holding a valid, unexpired, unrevoked, and
unsuspended |icense to do so.

(7) "Disciplinary action" mnmeans sanctions identified in RCW
18. 130. 160.

(8) "Practice review' neans an investigative audit of records
related to the conplaint, without prior identification of specific
patient or consuner nanmes, or an assessnent of the conditions,
ci rcunst ances, and nethods of the professional’s practice related to
the conplaint, to determ ne whether unprofessional conduct may have
been comm tt ed.

(9) "Health agency"” neans city and county health departnments and
t he departnent of health.

(10) "License," "licensing," and "licensure" shall be deened
equivalent to the ternms "license," "licensing," "licensure,"
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"certificate," "certification,” and "registration"” as those terns are
defined in RCW 18. 120. 020.

(11) "May have unsupervi sed access” nmeans unsuperVvi sed access that
wll or may occur as part of an individual’s regularly schedul ed
activities or work duties or that will or may occur as a likely
consequence of the work environnent.

(12) "Unsupervised access" neans access, for nore than a nom nal
period of tinme, outside the presence of: Anot her person who has
cl eared a background check; or any relative or guardian of the child or
vul nerable adult to which the individual may have unsupervi sed access.
For the purposes of this subsection, a person has "cl eared a background
check” when the disciplining authority, using the results of its
background check i nvestigation, determ nes, solely for purposes of this
chapter, that the individual is suitable to have unsupervi sed access to
children or vulnerable adults.

NEWSECTION. Sec. 4. A newsection is added to chapter 18.130 RCW
to read as foll ows:

(1) This section applies to individuals who apply for an initial
license for a health profession under this chapter on or after the
effective date of this section

(2) Under RCW 18.130.050(13), the disciplining authority shal
conduct a background check on each applicant for an initial |icense.
The background check shall include:

(a) A fingerprint-based state background check through the state
patrol; and

(b) A national conviction record check through the federal bureau
of investigation.

(3) The disciplining authority shall:

(a) Notify the individual applying for an initial |icense that,
subj ect to subsection (5) of this section, a background check nust be
conpl eted before the license is issued;

(b) Require the individual to furnish two full sets of fingerprints
to the state patrol, one of which shall be used for exchange with the
federal bureau of investigation;

(c) Require the individual to submt any fees and other information
required by the state patrol in rule;

(d) Acknowl edge in witing, on a formprovided by the state patrol,
t hat :
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(1) Federal law prohibits disclosure or dissem nation of federa
bureau national conviction records outside of a governmental agency
except to the subject of the record; and

(1i) The absence of a state patrol or federal bureau of
investigation record does not nean the individual has no crimna

record, or adverse civil or adnmnistrative decision, nor does it
represent a determnation by the state patrol that the individual is
suitable to obtain an initial |icense;

(e) Notify the individual of the results of the background check
within ten days after receipt by the disciplining authority if a
conviction record, adverse civil or admnistrative proceeding,
dependency adj udi cation, or protection order was found,

(f) Restrict use of the background check results to determ ning the
individual’s suitability for an initial |icense; and

(g) Protect fromfurther disclosure or dissem nation the results of
the individual’s background check unless such further disclosure is
permtted or required by | aw

(4) The individual applying for his or her initial |icense shal
pay t he expense of the background check and obtai ning fingerprint data.

(5) The disciplining authority may, by rule, determ ne appropriate
ci rcunstances for granting a conditional |icense, pendi ng conpl etion of
the national investigation after the applicant has conpleted the
fingerprint-based state background check through the state patrol

(6) This section does not Iimt the authority of the disciplining
authority to investigate the suitability of individuals through other
public records including adverse civil or adm nistrative proceedi ngs.

(7) For the purposes of this section, "adverse civil or
adm ni strative proceedi ng" neans:

(a) An adverse dependency adjudication in which there is a final
adverse adjudication in a dependency action under chapter 13.34 RCW
that includes a finding of physical or sexual abuse, neglect, or
exploitation of a child;

(b) Decisions that include final decisions issued by the secretary
of health, the secretary of social and health services, a disciplining
authority under this chapter, the personnel appeals board, or the
director of licensing, that include a finding of abuse, abandonnent,
negl ect, or exploitation of a child or vulnerable adult; or

(c) Protection orders that include court orders, other than ex
parte or tenporary orders, issued for the purpose of protecting soneone
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from contact, harassnent, or donestic violence. Protection orders
i nclude: Crimnal no-harassnent orders i ssued under chapter 9A 46 RCW
civil antiharassnment protection orders issued under chapter 10.14 RCW
donestic violence no-contact orders issued under chapter 10.99 RCW
di ssol ution decree restraining orders issued under chapter 26.09 RCW
nonparental custody action restraining orders issued under chapter
26.10 RCW uniform parentage act restraining orders issued under
chapter 26.26 RCW donestic violence protection orders issued under
chapter 26.50 RCW and orders for protection of vulnerable adults
i ssued under chapter 74.34 RCW

NEWSECTION. Sec. 5. A newsectionis added to chapter 18.130 RCW
to read as foll ows:

(1) This section applies to individuals who apply for a renewal or
reinstatenent of a license for a health profession under this chapter
on or after the effective date of this section.

(2) The disciplining authority shall conduct a background check,
under the schedul e adopted under subsection (3) of this section, on
each individual applying for a renewal or reinstatenent of a |icense.
The background check shall include a state background check through the
state patrol, which need not be fingerprint-based unless the authority
has reasonabl e cause to believe a fingerprint-based background check is
necessary.

(3) The disciplining authority shall establish a schedule for
conducting the background checks required under subsection (2) of this
section. The schedule shall require all individuals to have a
background check conducted within four years, and at |east once every
four years thereafter

(4) In addition to any other conditions or criteria under this
title, the disciplining authority:

(a) Shall deny a renewal or reinstatenent of a license to an
i ndi vi dual whose background check reveal s a conviction for any of fense
in section 6(2) of this act or an offense in section 6(3) of this act
if it is less than ten years fromthe date of conviction or release
fromconfinenment, whichever is |ater, unless the disciplining authority
finds good cause to grant a renewed or reinstated |icense. I n
det er m ni ng whet her good cause exi sts, the disciplining authority shal
consider the criteria in subsection (6) of this section; and
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(b) May deny a renewal or reinstatenent of a license to an
i ndi vi dual whose background check reveals: (i) A conviction for any
offense in section 6(3) of this act; (ii) an adverse civil or
adm ni strative proceeding, dependency adjudication, or protection
order; or (iii) a conviction for any offense identified in rule under
subsection (5) of this section.

(5) The disciplining authority may identify, by rule, additional
of fenses that are directly related to an individual’'s suitability to
obtain a renewed or reinstated license and that may disqualify an
individual, for an appropriate period of tinme, from renewing or
reinstating the license. The rules may distinguish between offenses
for which a disqualification nust be made and offenses for which an
i ndi vi dual may be disqualified by the disciplining authority.

(6) In determning whether to grant or deny the renewal or
reinstatenment of a license on the basis of an individual’s background
check results, the disciplining authority shall consider:

(a) The age of the individual at the tinme of the conviction or
adverse civil or adm nistrative decision;

(b) The length of tinme that has passed since the conviction or
adverse civil or adm nistrative decision;

(c) Evidence of conduct subsequent to the conviction or adverse
civil or admnistrative decision relating to the individual’s
suitability to obtain the renewal or reinstatenent, including the
i ndi vidual s conduct while previously licensed; and

(d) The appropriateness of issuing a license with conditions as
provided for in this chapter.

(7) The disciplining authority may, by rule, determne that the
requi renents of this section do not apply to persons with a |license who
have: (a) Been subject to at |east four updated record checks; (b) not
been disqualified for an offense in section 6 of this act; and (c) met
other requirenents established by the disciplining authority. The
disciplining authority may, at any tinme, conduct a background check for
any person neeting the requirenents of this section when the authority
has probable cause to believe there is a legitimte reason for doing
Sso.

NEWSECTION. Sec. 6. A newsectionis added to chapter 18.130 RCW
to read as foll ows:
Subj ect to section 7 of this act:
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(1) The disqualification provisions of this section apply to those
i ndividuals required to undergo the background checks provided for in
section 4 of this act.

(2) An individual is permanently disqualified from obtaining a
license that would all ow the individual to have unsupervi sed access to
children or vul nerable adults if the individual has a conviction record
for any of the follow ng crimnal offenses:

(a) A serious violent offense as defined in RCW9. 94A. 030;

(b) A sex offense as defined in RCW9. 94A. 030;

(c) Any felony offense constituting: (i) Sexual exploitation of a
m nor under chapter 9.68A RCW (ii) crimnal mstreatnent of a child or
dependent person under chapter 9A 42 RCW or (iii) the sale or purchase
of a mnor child under RCW 9A. 64.030; or

(d) The federal or out-of-state equivalent to those in (a) through
(c) of this subsection.

(3) An individual is disqualified from obtaining a |license that
woul d al l ow the individual to have unsupervi sed access to children or
vul nerable adults for a period of at |east ten years fromthe date of
conviction or release from confinenent, whichever is longer, if the
i ndi vidual has a conviction record for any of the foll ow ng of fenses:

(a) A violent offense;

(b) A sex-rel ated of fense under chapter 9.68, 9A 44, or 9A 88 RCW
that does not constitute a sex offense under RCW 9. 94A. 030;

(c) Afelony offense constituting: (i) Mlicious harassnent under
chapter 9A.36 RCW (ii) residential burglary under chapter 9A 52 RCW
(ti1) theft in the first degree or theft in the second degree under
chapter 9A.56 RCW (iv) unlawful issuance of checks or drafts under
chapter 9A.56 RCW or (v) fraud under chapter 9A 60 RCW or

(d) Any federal or out-of-state equivalent to those in (a) through
(c) of this subsection.

(4) An individual may be disqualified fromobtaining alicense that
woul d al l ow the individual to have unsupervi sed access to children or
vul nerable adults if the individual has a conviction record for any of
the followng offenses, regardless of the length of tinme that has
el apsed since the individual’ s conviction or release fromconfi nenent:

(a) Any offense identified in subsection (3) of this section for
which the latter of the date of conviction or rel ease fromconfi nenent
is nore than ten years ol d;
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(b) A msdeneanor offense, or its federal or out-of-state
equi val ent, constituting: (1) Assault in the fourth degree under
chapter 9A. 36 RCW (ii) unlawful inprisonnment under chapter 9A 40 RCW
(ti1) crimnal m streatnment under chapter 9A. 42 RCW (iv) theft in the
third degree under chapter 9A.56 RCW or (v) custodial interference
under chapter 9A. 40 RCW or

(c) Any other offense identified by a disciplining authority by
rule as being directly related to an individual’s suitability to obtain
an initial license.

(5) The disciplining authority may identify, by rule, additional
of fenses that are directly related to an individual’s suitability to
obtain an initial license and that may disqualify an individual from
receiving such a license. The rules may distinguish between of fenses
for which disqualification nust be mde and offenses for which
disqualification is discretionary, and the appropriate periods of tine
for which the specified offenses act to disqualify individuals.

(6) In determning whether to disqualify an individual under
subsections (3) through (5) of this section, the disciplining authority
shal | consi der

(a) The likelihood and extent that the individual nay have
unsupervi sed access to children or vul nerable adults as a result of the
i cense;

(b) The age of the individual at the tinme of the conviction;

(c) The length of tinme that has passed since the conviction;

(d) Evidence of conduct subsequent to the conviction relating to
the individual’s suitability to obtain an initial |icense; and

(e) The appropriateness of issuing a license with conditions as
provided for in this chapter.

(7) Prior to denying a license based on an adverse finding in a
background check, the disciplining authority nust provide the applicant
with an opportunity for a brief adjudicative proceeding as provided in
RCW 34. 05. 485 t hrough 34. 05. 494.

NEWSECTION. Sec. 7. A newsectionis added to chapter 18.130 RCW
to read as foll ows:
The di sciplining authority shall determ ne whet her the person woul d

be subject to section 6 (2) through (5) of this act. |If the authority
determ nes the |licensee woul d ot herw se be disqualified fromrenewal of
a license, the authority shall, upon the request of the |icensee or
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applicant |icensed under this title, hold a hearing on whether to renew

the |I|icense. In determning whether to renew the license, the
di sciplining authority shall nmake its determ nation using the criteria
set forth in section 6(6) of this act. |If the disciplining authority

determines to renew the license, it shall require the license to
i ncl ude a conspi cuous statenent indicating the |icensee was subject to
the appropriate provisions of section 6 (2) through (5) of this act,
but was permtted by the authority to continue his or her status as a
| i censee.

NEWSECTION. Sec. 8. A newsectionis added to chapter 18.130 RCW
to read as foll ows:

(1) An individual with a license issued under this chapter shal
report to the appropriate disciplining authority any conviction
occurring after the effective date of this section for an offense set
forth in, or adopted in rule under, section 6 of this act. The report
must be made within seven days of the conviction.

(2) The disciplining authorities shall adopt rules to inplenent
this section.

(3) Failure by an individual to report a conviction shall be
consi dered by the disciplining authority in any application for renewal
or reinstatenent of the |icense.

(4) Wien an individual required to report under subsection (1) of
this section is enployed, the individual shall also report the
conviction to his or her enployer within seven days of the conviction.

NEW SECTI ON. Sec. 9. The code reviser shall alphabetize the
definitions in RCW 18. 130. 020 and correct any references.

NEW SECTI O\ Sec. 10. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 11. This act takes effect July 1, 1998.

--- END ---
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